Abstract. This article compares the legal frameworks for corporate reincorporations of all EU Member States, relying on a Study prepared by the authors for the European Commission and accompanied by detailed national reports. It is shown that, despite recent decisions of the Court of Justice that liberalise inbound and outbound reincorporations, several Member States still prohibit these transactions or make them impossible or impractical. Even where reincorporations are available in principle, significant legal uncertainties often exist due to a lack of clear and interoperable rules. This situation may for instance jeopardise the interests of creditors and minority shareholders of the emigrating companies in circumstances where the involved jurisdictions do not provide for an explicit regulation of cross-border reincorporations aimed at protecting these stakeholders. Furthermore, when procedural rules are unclear or lacking, companies might be struck from the relevant register of the country of origin without being entered in the register of any other Member States. We argue that, as a consequence, harmonisation of the reincorporation process is necessary, and that it is desirable to reach a high minimum standard of creditor and minority shareholder protection and define clear rules for the cancellation of companies from the domestic register. 
INTRODUCTION
Companies incorporated under the law of a Member State may seek to subject themselves to another Member State's law without going through the process of liquidation in their original jurisdiction. Such operations are usually labelled 'cross-border reincorporations', or just 'reincorporations'. In the European Union, companies can pursue this goal either indirectly by way of a cross-border merger, or by using the vehicle of a Societas Europaea. Furthermore,
recent decisions of the Court of Justice indicate that companies incorporated in a Member
State should be allowed, in certain circumstances that will be discussed in detail later, to change the applicable company law without being forced into liquidation. Despite these decisions, however, the issue of whether and to what extent freedom of establishment also covers cross-border reincorporations is still partially uncertain and, as a matter of fact, several Member States still effectively restrict or even outright prohibit these transactions. 1 Even where both Member States concerned do allow reincorporations, a company can only change its applicable company law if both the country of origin and the country of destination address this type of transaction in their national laws and the company complies with the substantive laws of both countries. 2 The need to comply with rules and principles of two jurisdictions can give rise to significant practical problems. Indeed, reincorporation requirements vary widely across Member States, most of which have traditionally rendered such transactions extremely difficult. In part, the difficulties can be explained in political terms, as Member States' legislators often regard company law as a device for protecting a wide range of corporate constituencies rather than merely addressing the shareholder-director relationship.
The new applicable company law may be less protective of creditors, other stakeholders or minority shareholders than the law of the country of origin -or, at least, the country of origin may consider this to be the case. Consequently, a reincorporation might be harmful for these 'weak constituencies' and companies might exploit such differences opportunistically, unless other legal mechanisms are in place to protect them. In this regard, it is also necessary to stress that the regulatory limits to reincorporations restrict the company's capacity of changing the applicable law after its formation. These rules, therefore, are key elements of regulatory competition in company law.
In order for a reincorporation to be successful, the State of arrival should register the company into its domestic commercial register as a continuation of the formerly existing company.
This shift of registration, if allowed, is normally triggered by a decision taken by the company to alter the clause in its articles of association indicating its 'registered office' or 'statutory seat'. Courts and national registers, however, should additionally inquire whether the real intention of the company was to also change the applicable company law. 9 Such an intention may be presumed when the company has approved a shift of its registered office or statutory 5 See e.g. P Ireland, 'Limited Liability, Shareholder Rights and the Problem of Corporate Irresponsibility ' (2010) one jurisdiction to another will negatively affect creditors or other stakeholders under two conditions: (a) the rules aiming at protecting these stakeholders fall within the scope of 'company law' in the Member State of origin and the destination Member State; (b) the company law regime of the new jurisdiction is less protective than the original lex societatis. Alternatively, protection deficits may also arise if the legal mechanism protecting creditors or other stakeholders is present in the laws of both Member States, but the international scope of application of the mechanisms is determined according to different connecting factors. If, for instance, a jurisdiction relies exclusively or mostly on company law rules to protect creditors and other stakeholders, rather than addressing these issues through insolvency or tort law, moving the statutory seat, but not the real seat, to another jurisdiction that uses predominantly the latter strategies to address the same underlying problems could be detrimental. 17 Importantly, in this example, the detrimental effect may not depend on differences in the absolute level of protection afforded to different corporate constituencies. Thus, the fact that significant differences exist between company laws across the EU may give rise to regulatory arbitrage and, potentially, to regulatory competition among jurisdictions, as companies seek to become subject to the legal regime least burdensome to them, given the specific situation they are in. In the absence of legal rules addressing this potential problem, reincorporations may pose a significant risk to stakeholders, as companies may act in opportunistic ways when deciding to change the law by which they -and their relationships with third parties -are governed. 115 . 16 For an overview of workers participation regimes in EU Member States see www.worker-participation.eu. 17 For more details, see the discussion in Gerner-Beuerle and Schuster (n 8).
the same Member State where their head office is situated. 24 Therefore, the SE is not a vehicle for free (or 'pure') choice of law, for an SE must always transfer its head office together with its registered office from one jurisdiction to another. SEs, however, can only be incorporated by pre-existing public companies in specific circumstances, which are detailed in the SE Regulation and whose common denominator is the existence of a cross-border connection. 25 Meeting these formal requirements will often require additional reorganisations, thereby increasing transaction costs.
Companies incorporated in an EU Member State may also make use of cross-border mergers to achieve effects equivalent to a reincorporation. 26 Such de facto reincorporations are implemented by founding a new 'shell' company in another Member State (usually a whollyowned subsidiary), and then merging into the newly formed foreign company. Cross-border mergers of this type can now be implemented under a common procedural framework, 27 which has led to a significant simplification of these transactions. This transaction, in addition, is typically tax neutral, as are national mergers in most cases. 28 However, the procedure for reincorporations using a cross-border merger can be relatively time-consuming and costly, depending on the legislation of the Member States involved and due to the absence of a 'fasttrack procedure ', 29 in particular when the only aim of a cross-border merger is relocating the company's registered office, without implementing a real integration between different companies. 24 
Summary of case law of the Court of Justice
The main question of whether cross-border reincorporations, by way of relocating the registered office, are covered by the freedom of establishment remains unresolved. First, the ques- new consultation was just launched, which includes conflict-of-law rules for companies and cross-border 'conversions'. 69 It can be suggested of course that including the latter topic in this consultation may be seen as somehow inconsistent with the Work Programme as a crossborder conversion may just be another terms for a reincorporation.
VOLUNTARY OUTBOUND REINCORPORATIONS IN THE EU

Policy and legal issues
Whether a company can reincorporate in another (EU) jurisdiction will depend, first, on the company law of the current State of incorporation. In particular, the question will turn on whether the State of origin permits, as a matter of practice, a process whereby a domestic company is struck from its register and thus loses its status under that law without going through a formal liquidation procedure. Even where this is the case, the practical possibility for companies to reincorporate abroad will also depend on the interoperability of the applicable substantive and procedural rules for such a reincorporation in both the country of origin and the destination country. Whether reincorporations are in fact possible can thus only be precisely answered for specific pairs of countries.
From a policy perspective, a Member State's desire to allow or prohibit outbound reincorporations will depend on a number of different factors. Perhaps most importantly, it will depend on the way in which a given jurisdiction views -and uses -company law rules: Member
States that view company law primarily as way to facilitate structures that minimise agency problems arising between shareholders and directors will naturally see the continued applicability of their company law rules as less important than jurisdictions with a broader, especial- . 72 According to the country reports accompanying the Study on the Law Applicable to Companies (see n 4 above), in most Member States, the validity, content and underlying rights of bonds fall within the scope of the Rome I Regulation; in Bulgaria, Italy and Portugal, however, bonds issued by domestic companies are, at least in part, governed by domestic rules. 73 A comprehensive overview of jurisdictions adopting worker participation at the board level is to be found at www.worker-participation.eu/About-WP/European-Participation-Index-EPI. 74 For example, this is the case when the law of country of arrival does not provide for codetermination mechanisms or when capital maintenance rules are weaker than those of the country of origin.
cy or tort law of the country of origin (unless all relevant connecting factors, including a company's COMI, are moved together with the registered office).
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Regarding creditor protection, things are further complicated by the significant differences between the regulation of private and public companies that exist in several countries. Rules on creditor protection of public companies are partially harmonised at EU level, while virtually no such harmonisation has taken place in relation to private companies. 76 Furthermore, in recent years a trend has emerged throughout the European Union to reduce or abolish minimum capital requirements, at least as far as private limited companies are concerned. 77 Consequently, in some Member States significant differences have emerged in the level of protection afforded to creditors of private and public companies, respectively. The effects of a reincorporation may thus depend not only on each country's regime, but also on national company types involved. Moreover, powers of minority shareholders and strategies aimed at protecting them vary from Member State to Member State. 78 Where the law of the country of arrival is less protective of minority shareholders than the country of origin, a cross-border reincorporation could therefore also harm this group of stakeholders.
These are the main policy reasons why in several Member States reincorporations are restricted or not allowed by national law. In particular, a complete ban of outbound reincorporations, although it is unlikely to be compatible with the Treaty, would be an effective strategy to protect the acquired interests and expectations of pre-existing creditors or other stakeholders, who rely on the application of company law rules of the country of incorporation.
Alternatively, when reincorporations are allowed, the State of incorporation may provide for specific legal mechanisms and procedural safeguards to protect minority shareholders, creditors and other stakeholders, such as: (a) supermajority requirements for the approval of these decisions; (b) further safeguards aimed at protecting dissenting minority shareholders, such as the right to withdraw from the company; (c) special safeguards aimed at protecting creditors, such as the right to object to the reincorporation or to request a guarantee. does not trigger a change of applicable company regime. 116 The practical application of these rules, however, is not univocal and other local offices of the commercial register simply strike off domestically incorporated companies after a decision to relocate their statutory seat, without inquiring whether the company has actually been re-registered in the commercial register of the country of arrival. 117 It is worth mentioning, however, that an increasing number of scholars, 118 judicial decisions 119 and local offices of the company's registrar 120 main-tain that, in the wake of Cartesio and VALE, Italian companies should be allowed to change the applicable law without liquidation, by transferring their statutory seat abroad, provided that the country of arrival accepts this change and that its rules are respected. The situation is, therefore, still uncertain, but scholars and practitioners seem to be increasingly aware of the impact on domestic law of most recent decisions of the Court of Justice.
VOLUNTARY INBOUND REINCORPORATIONS IN THE EU
Policy and legal issues
Cross-border reincorporations should also be analysed from the viewpoint of the country whose law the company seeks to adopt. The legal and policy issues that arise from that Member State's perspective often mirror those addressed by the State of original incorporation.
Thus, most Member States that allow outbound reincorporations also allow the inbound conversion of foreign companies into domestic ones. A few exceptions do however exist.
The preliminary question is whether private international law and substantive rules of the country of arrival allow foreign companies to convert into domestic companies without liquidating in the State of origin and by ensuring continuity of their legal personality. One approach is, of course, simply to prohibit inbound reincorporations. In this case, when a foreign company decides to transfer its statutory seat or registered office and re-register in the domestic company register as a local company, this decision would -at most -be regarded as the decision to register a new company, which is neither the 'same legal person' as the original company, nor its legal successor. 121 Therefore, from the standpoint of the incoming country, no debts and credits, and no contracts -including employment contracts -of the former company are transferred to the newly registered company. Furthermore, shareholders would need to make contributions to the company's capital according to domestic substantive company law. Alternatively, the commercial registers of Member States that do not accept inbound reincorporations may simply register a domestic branch or an establishment of a foreign company, even though that company sought to re-register under the new law. In both 120
The most significant example is the Milan branch of the Commercial Register: www.mi.camcom.it/web/guest/trasferimenti-di-sede-all-estero-e-dall-estero. Interestingly, this commercial register accepts that local companies relocate their statutory seat to another EU Member State and decide to keep the Italian lex societatis. These companies, therefore, continue to be registered in the Milan office of the register, which 'fictively' considers the original 'statutory seat' as the actual seat for registration purposes. 121 See Smart (n 97) 126. The State of origin, where the company is incorporated at the moment when the decision is taken, is also normally competent to determine the relevant substantive and procedural requirements (such as majorities for approving the reincorporation decision). Nevertheless, we cannot exclude that the State of arrival also seeks to regulate substantive law issues. In any case, the State of arrival is certainly competent to regulate the registration procedure. In other words, the question arises of which procedural steps immigrating companies should follow to register in the company register as the continuation of an already existing company instead of a newly founded one. company, an independent expert should state that the net value of assets is at least equal to the Spanish minimum capital requirements (this provision is applicable to both EEA and non-EEA countries).
Comparative analysis
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Another issue that needs to be addressed in proceedings for inbound reincorporations is the cancellation from the commercial register of the country of origin. As we have seen above regarding outbound reincorporations 126 , according to both the SE Regulation and the CrossBorder Merger Regulation, the 'emigrating' company can be cancelled from the original register only after its registration in the country of arrival. After registration and before cancellation, therefore, the company is registered in two registers at the same time. From the viewpoint of the State of arrival, the question arises as to whether a domestic authority should send a statement of registration to the commercial register of the country of departure and whether it should check that the company is cancelled from the register of the original country. Cypriot, Maltese and Danish regimes deal with these issues. In Cyprus and Malta, an 'immigrating company' is registered only temporarily, and is required to submit evidence of its removal from the companies register of origin within 6 months; only after this submission 122 The notary attests to the satisfaction of the requirements of Czech law for registration in the commercial register and to having seen the instrument issued by the competent authority of the country of origin, proving compliance with the requirements of that law for the cross-border conversion of the legal form. can the (final) certificate of continuation be issued. 127 In Denmark, the local register (DBA)
should send a statement to the authority of the State of origin, attesting that the company was registered as a Danish company. incorporate as a Romanian entity, held that these transactions were not allowed. 129 However, this issue is controversial and legal scholars argue that EEA companies should be allowed to reincorporate under Romanian law without liquidating and that domestic law should be reformed in order to comply with the VALE decision. 130 Given that these countries provide for the possibility of a domestic company to convert into another type of business organisation, the restrictive approach of the countries in this group is in breach of the freedom of establishment, as interpreted in VALE, if it continues to be applied to foreign companies incorporated in the EEA.
(c) Jurisdictions that do not explicitly regulate voluntary inbound reincorporations
In several other Member States where inbound reincorporations are not regulated, the interpretation of domestic law might be uncertain, ranging from countries that accept inbound reincorporations by applying case law of the Court of Justice to countries in which this issue is unclear or has not yet been addressed. In all of these countries, however, scholars and courts show, albeit to different degrees, an increasing awareness of the impact of the Court's decisions on inbound reincorporations.
In Austria and Germany, case law has recently started accepting that inbound reincorporations should be allowed despite the lack of legislation. In Austria, the Supreme Court has recently clarified that inbound reincorporations from other Member States are possible and that rules on domestic conversions should be applied. 132 Additionally, in light of Austrian private international law, the 'immigrating' company must also relocate its headquarters onto the Austrian territory. In Germany, a recent judicial decision has maintained that inbound reincorporations are to be allowed and that rules on national conversions should be applied by way of analogy. 133 This approach followed by Austrian and German courts is largely driven by the decisions of the Court of Justice in VALE, but some uncertainty still remains regarding which procedure is to be followed for reincorporating a foreign company domestically. Finally, in Luxemburg and Slovenia, no judicial decision has been issued so far, but legal scholars argue that inbound reincorporations should be allowed as a consequence of Cartesio and VA-LE.
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The situation is more uncertain in other jurisdictions, although scholars often submit that inbound reincorporations are to be made possible by virtue of an application of VALE. In
France, the lack of statutory regulation still raises uncertainty as to the procedure that foreign companies have to fulfil in order to re-incorporate as French entities. In Hungary, where 'outbound reincorporations' are still impossible, inbound reincorporations are considered feasible by applying the ratio decidendi of the VALE decision (which was related to a company that sought to reincorporate in Hungary). 135 In Italy, although it is accepted that foreign companies can relocate their 'statutory seat' onto the domestic territory, provided that both Italian Some Member States (Cyprus, Czech Republic, Denmark, Malta and Spain), by contrast, have decided to explicitly allow reincorporations and to precisely regulate these transactions.
In these countries, the proceedings and substantial requirements for reincorporating abroad are often similar to those foreseen in cross-border mergers. In particular, companies can be cancelled from the domestic register only after they prove being registered under a foreign commercial register.
A new submission for a preliminary ruling from a Polish court
This article has shown that several Member States restrict or even prohibit cross-border reincorporations. This issue is much more relevant regarding voluntary outbound reincorporations of domestic companies, due to the need of protecting minority shareholders and creditors from the risk that the new company law rules are less protective of their interests. In this respect, the Court of Justice held in Cartesio that any restrictions on outbound reincorporations should be justified by overriding reasons in the public interest. However, as we have seen above, the scope of this holding is still partially unclear. The question of whether the freedom of establishment includes a right to change the applicable company law without liquidation will be addressed by the Court of Justice when it will deliver its judgement on the request for a preliminary ruling submitted by the Polish Supreme Court (Sąd Najwyższy) in February 2016. 144 It is worth, therefore, briefly to summarise the content of the questions submitted to the Court of Justice and the related problems.
The starting point is a decision of a Polish company, Polbud, to relocate its statutory seat to Luxembourg and to convert into a Luxemburgish company, under the new name Consoil Geotechnik S.à.r.l.. The Polish Private International Law Act stipulates in Article 19(1) that transfers of companies' 'seats' within the EEA area do not result in the loss of legal personality; the concept of 'seat' is commonly interpreted as a company's registered office or statutory seat. The Polish Commercial Company Act, however, treats a shareholder resolution on relocation of the statutory seat akin to a liquidation decision. 145 In other words, after a decision to relocate its seat abroad, a company would keep its legal personality, but its assets are to be liquidated and creditors are to be satisfied. As a consequence, Polbud, after its decision to transfer its statutory seat to Luxembourg, formally entered into a liquidation procedure, which was considered a precondition for a cross-border reincorporation.
Two years later, the company was entered in the Luxembourgish register under its new name and filed an application to be cancelled from the Polish register. The Polish registry court, however, refused to cancel Polbud, claiming that it did not provide sufficient evidence of having completed the liquidation process. 146 Polbud challenged this decision and the case eventually reached the Polish Supreme Court, which referred three preliminary questions to the Court of Justice. In the first place, the Court is asked to clarify whether the freedom of establishment precludes a Member State from requiring liquidation of a reincorporating company before it is removed from the relevant national register. Secondly, if the first question is answered in the negative, the Polish court asks whether such a liquidation requirement could be seen as a justified restriction in relation to the aim of safeguarding 'creditors, minority shareholders, and employees of the migrant company'. Finally, the Court is required to clarify the concept of establishment for the purpose of Article 49 of the Treaty; the reason is that Polbud had declared that its commercial activities would remain in Poland, which raises the question as to whether a company's decision to reincorporate without relocating its establishment would fall within the scope of Article 49.
The first two questions are crucial, since the Polish regime does not regulate the procedure of cross-border reincorporations, so that creditors may be left unprotected. In this respect, the main policy problem seems to be that, while a conversion of a Polish company into another Polish entity would require this company to comply with a large number of information and protection requirements, companies migrating abroad would be exempted entirely from the application of any requirements if the liquidation procedure was not applicable, considering that Polish courts refuse to apply the protection mechanisms of domestic conversions to the cross-border context by way of analogy. In May 2017, Advocate General Kokott issued her opinion in Polbud. 151 Rephrasing the questions and addressing the third question first, she pointed out that it had to be assessed whether For the purpose of this article, it is to be stressed that, even in the wake of a final decision of the Court clarifying that the freedom of establishment also protects voluntary outbound reincorporations, the 'law in action' of Member States would not, as such, necessarily change, and certain jurisdictions might continue not to provide any specific procedure for implementing cross-border reincorporations in a detailed and interoperable way, with the consequence that these operations may well remain impracticable in many Member States. A possible solution could be for national courts to apply by analogy -guided by principles stated in the European case law -the harmonised procedural and substantive rules for cross-border mergers or transfers of registered offices of SEs. Yet, no one can be certain that such interpretation is going to be widely accepted by national courts and authorities, which may well face constraints on their ability to create ad hoc a procedural framework for reincorporations, based only on the fact that these operations fall within the scope of the freedom of establishment. This is a situation that several Member States already experience regarding inbound reincorporations, as we have seen in the former sections, and we can expect the same will happen regarding outbound reincorporations, for which political problems are even more pronounced. In these countries, therefore, two different issues would emerge. On the one hand, there is a problem of legal certainty as companies would still not be aware of how the procedure for reincorporations would work in practice. On the other hand, outbound reincorporations may create risks for creditors and other stakeholders and a lack of regulation would simply jeopardise their interests. The consequence is that, in order to make the right to reincorporate effective from the perspective of both the country of origin and the country of arrival, a legislative instrument should be in place that clarifies the procedure for cancelling a company from the original register and re-registering it in the new register and the mechanisms for protecting minorities and creditors.
The essential elements of a future directive
Reincorporations from one jurisdiction to another can only be implemented when procedural and substantive rules are in place in both jurisdictions that make this operation possible.
Since Member States should implement these rules in a way that accommodates the structure and substance of their domestic company laws and national commercial registers, the instrument of a directive seems more appropriate for the aim of harmonising rules on reincorpora- transfer of companies' registered office or statutory seat (which is just an element of this transaction). However, it is also worth stressing that most EU legislative instruments are implicitly based on the assumption that the registered office (or statutory seat) and the applicable law always coincide. 165 Thus, it is advisable that a reform avoids diverging interpretations at the national level and any ambiguities as to the consequences of a decision to relocate a company's statutory seat on the applicable law.
Regarding the internal decision-making process to implement voluntary outbound reincorporations, we have seen that in all jurisdictions that allow these operations the ultimate decision is for the general meeting of the company's shareholders. 166 A decision to 'reincorporate' abroad is a fundamental decision, which is reasonable being adopted with at least the same quorum and majority needed for amending the articles of association, or for converting a company into another type of domestic company. Such quorums and majorities are legal safeguards for protecting minority shareholders from opportunistic midstream changes of the company regime. 167 To attain this goal, it is desirable that the new directive establishes a minimum majority requirement based on votes cast, similarly to the SE Regulation. 168 Quorums and majorities, however, cannot be more stringent than those applicable to similar domestic transactions. Finally, it seems advisable that a mandatory protection of classes of shares is included in the new directive. Quorums and supermajorities, however, risk not being sufficient for protecting minority shareholders when shareholder ownership is concentrated and the emigrating company does not face pressures from the capital market. 169 Finally, a new directive should address procedural requirements for companies wishing to reincorporate, which are often uncertain under the national laws of the Member States involved.
The main procedural problem arising for reincorporations is the coordination of actions taken by the relevant companies registers, as legal personality is typically tied to registration. The risk exists that the company register of the country of origin strikes off a company before it 'reappears' in the destination country. In this respect, the SE Regulation, the SCE Regulation Thus, a new directive should concern the procedural requirements that domestic companies should meet when they decide to reincorporate under a different jurisdiction or when foreign companies aim at converting into a domestic entity. Additionally, since outbound reincorporations might jeopardise creditors, minority shareholders and other stakeholders (such as workers when the country of origin follows some form of codetermination), the new directive should provide for a minimum harmonisation of mechanisms aimed at protecting these categories of company's stakeholders. In this respect, although it is reasonable that such harmonisation effort would only set minimum requirements, we also argued that Member States should not be entirely free to decide on the content of these protection mechanisms.
A common set of substantive and procedural rules on cross-border reincorporations has become a necessity in the EU. On the one hand, several Member States ban reincorporations or make them impossible, regardless of the case law of the Court of Justice, thus highlighting a severe mismatch between national regimes and EU law. On the other hand, other Member
States allow domestically incorporated companies to change the applicable company law without liquidation, but only few of these jurisdictions provide for clear rules for protecting stakeholders and avoiding the risk that 'emigrating' companies disappear from any commercial register of the EU. In this confused situation, creditors and other stakeholders suffer widespread risks of being damaged through opportunistic reincorporations or through relocations of registered office without a real intention of reincorporating abroad. In this scenario, without clear and common rules, which take into account the interests of all constituencies and address all procedural issues raised by decisions of reincorporating abroad, Member
States will have good reasons for increasingly closing their borders and rejecting companies' mobility.
